O

St

nt

g (3Tdier ) T HTATer, BTN
Office of the Commissioner (Appeal), f-* ;‘,
FE SITEET, el AT, 3EHGIG g -:;MAF‘IKET

Central GST, Appeal Commissionerate, Ahmedabad

FTHET HaeT, TeTed HET, IFEaET IRAGEE 3¢00%S,
CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
. B 07926305065- TRFH07926305136

e 3% UE g’

_ @  wme wen: File No:V2(GST)14/EA-2!Ahd-South!2019-20/[}-{9'?7‘ 70 B3

w ardier amw @ Order-In-Appeal Nos., AHM-EXCUS-001-APP-JC-06-2020-21
feste Date ; 01-05-2020 wd === @ wrém Date of Issue gﬁfgéfﬂwo

Al AFHY TR wigea smgea (3rfier) gri wiRke
Passed by Shri. Mukesh Rathor, Joint.Commissioner (Appeals)

T Avrising out of Order-in-Original No CGST/WS08/Ref-140/BSM/2018-19 firw: 01.01.2019
issued by Assistant Commissioner, Div-Vill, Central Tax, Ahmedabad-South

4 arfterepat @t M @ war Name & Address of the Appellant / Regpondent
Moksh Tech
Ahmedabad
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Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944,may
file an appeal or revision application, as the one may be against such order, to the appropriate authority
in the following way :

WG VAR BT TTULTOT AT :
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside india of
on excisable material used in the manufacture of the goods which are exported to any countiy
or territory outside India.
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(b)

Q)

(c)

(2)

In case of rebate of duty of excise on goods exported to any country or territory outside
[ndia of on excisable material used in the manufaciure of the goods which are exported
to any country or territory outside India.
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[n case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

AT en, DY IR Yo Ud HAThR I AR B uf andieh—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(@)

(@)

&g Soger s, 2017 W URT 112 & AaTa—

Under Section .1 12 of CGST act 2017 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appeliate Tribunal (CESTAT) at
2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals

other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal} Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournmeht
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-] item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) I gop, B SWIEH YeP U9 HareR afieliy it (RRee), @ ufy ondiel @ mrwr §
Fereq Hi#T (Demand) T4 &5 (Penalty) T 10% I3 AT FA 1o ¥ | grewifes, Mo 99 5 10
FUSTIC & I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner wouid have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is &
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) -

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in

% y person aggrieved by an Order-In-Appeal issued under the Central Goods and Services
ﬁ 2017/Integrated Goods and Services Tax Act,2017/ Goods and Services Tax(Compensation to
e Btated)/Act, 2017, may file an appeal before the appellate tribunal whenever it is constituted within three
-months from the president or the state president enter office.
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ORDER IN APPEAL

The Assistant Commissioner, CGST, Division-VIII, South, Ahmedabad
(hereinafter referred to as the ‘appellant) has filed the present appeals against RFD-06
Order-in-Original  No. CGST/WS08/Ref-140/BSM/18-19 dated 01.01.2019
(hereinafter referred to as impugned orders’) passed by the Assistant Commissioner,
CQGST, Division-VIil, Ahmedabad South, Ahmedabad (hereinafter referred to as ‘the
adjudicating authority’) in the matter of refund claims filed by M/s. Moksh Tech, 12t
Floor, 1204 Pushpak Landmark, Nr. Titanuum City Centre, Anandnagar, Ahmedabad-

380015 (hereinafter referred to as ‘respondent’}.

2. The facts of the case, in brief, are that the respondent, had claimed the CGST,
SGST and IGST refund for the month of April-2018 paid as input services or goods
nsed for export of goods. The said claimant has exported the goods under LUT vide
_ LUT No. Div-VII[/CGST/LUT/226/2017-18 dated 22.09.2017 issued by the then
Assistant Commisisoner, Division—VIII, Ahmedabad South, Ahmedabad and the same
has been sanctioned by adjudicating authority vide impugned order under Sub

Section (8) of Section 54 of the CGST Act, 2017.

3. On the refund claim being sent for post audit, it was observed that, respondent
has filed refund claim for the month of April- 2018. Accordingly turnover of Zero rated -
supply and adjusted total turnover of April-18 was considered, but as per GSTR 3B, of
April-2018, eligible ITC is Rs. 21,354/-. Respondent want to add invoice of July 17 &
Aug-17, as the same could not be added in refund claim of April-2018. As'in such
circumstances he had to file refund claim for July-17 to April-18 with Turnover of Zero
rated supply (from July 17 to April 18) & total Adjusted Turnover (from July 17 to
April 18). Thus excess refund payment made of Rs. 1,21,714/~ is required to be

recovered with interest.

4, A personal hearing in the matter was held on 29.01.2020. Shri Harish Panchal, CA,

appeared before me on behalf of the respondent and reiterated the gfounds of appeal.

5. I have carefully gone through the facts of the appeals, the department’s grounds
of appeal in the Review Order;.. I find that the date of receipt of the impugned order as
mentioned in the review orders is 27.02.2019 and the above appeals have been filed
on 23.08.2019. As per Section 107 of the CGST Act 2017, the review of the order and
the consequent filing of appeal by the subordinate has fo be done within a period of

six months from the date of communication of the order. I find that the above appeal

have been filled within time limit.

6. In the present case, I find that the appellant has filed the appeals on the
ground that the refund amounting to Rs. 1,21,714/- has been sanctioned erroneously
to the respondent, considering that input services/goods used for export of goods, for
i the month of April-2018. Whereas the respondent as per GSTR 3B, of April-2018,
" eligible ITC is only Rs. 21,354/-. Hence excess refund payment made of Rs.
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7. It shall be apt to reproduce the relevant part of CGST Rule 89(4) :-

“In the case of zero-rated supply of goods or services or both without payment
of tax under bond or letter of undertaking in accordance with the provisions of sub-
section (3) of section 16 of the Integrated Goods and Services Tax Act, 2017 (13 of
2017), refund of input tax credit shall be granted as per the following formula -

Refund Amount = (Turnover of zero-rated supply of goods + Turnover of zero-rated
supply of services) x Net ITC + Adjusted Total Turnover '

Where, -
(A) “Refund amount” means the maximum refund that is admissible;
(B) “Net ITC” means input tax credit availed on inputs and input services during the

relevant period other than the input tax credit availed for which refund is claimed under sub-
rules (4A) or (4B) or both;

(C) “Turnover of zero-rated supply of goods” means the value of zero-rated supply of goods
made during the relevant period without payment of tax under bond or letter of undertaking,
other than the turnover of supplies in respect of which refund is claimed under sub-rules (44)
or (4B) or both;

(D) “Turnover of zero-rated supply of services” means the value of zero-rated supply of
services made without payment of tax under bond or letter of undertaking, calculated in the

following manner, namely :-

Zero-rated supply of services is the aggregate of the payments received during the
relevant period for zero-rated supply of services and zero-rated supply of services where supply
has been completed for which payment had been received in advance in any period prior to the
relevant period reduced by advances received for zero-rated supply of services for which the

supply of services has not been completed during the relevant period;

(E) “Adjusted Total turnover” means the turnover in a State or a Union territory, as defined
under ¢lause (112) of section 2, excluding -

(a),  the value of exempt supplies other than zero-rated supplies, and
(b) the turnover of supplies in respect of which refund is claimed under sub-rules {(4A) or

(4B) or both, if any,
during the relevant period;

(F) “Relevant period” means the period for which the claim has been filed.

[(4A) In the case of supplies received on which the supplier has availed the benefit of the
Government of India, Ministry of Finance, notification No. 48/2017-Central Tax, dated the 18th
October, 2017 published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section
(i), vide number G.S.R. 1305(E), dated the 18th October, 2017, refund of input tax credit,
availed in respect of other inputs or input services used in making zero-rated supply of goods

or services or both, shall be granted.

(4B) In the case of supplies received on which the supplier has availed the benefit of the
Government of India, Ministry of Finance, notification No. 40/2017-Central Tax (Rate), dated

the 23rd October, 2017 published in the Gazette of India, Extraordinary, Part II, Section 3,
Sub-section (i), vide number G.S.R. 1320(E), dated the 23rd October, 2017 or notification No.
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in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i), vide number G.S.R. 1272(E),
dated the 13th October, 2017 or notification No. 79/2017-Customs, dated the 13th October, 2017
published in the Gazette of India, Extraordinary, Part I, Section 3, Sub-section (i), vide number
G.S.R. 1299(E), dated the 13th October, 2017, or all of them, refund of input tax credit, availed in
respect of inputs received under the said notifications for export of goods and the input tax credit
availed in respect of other inputs or input services to the extent used in making such export of

goods, shall be granted.

8. It is evident from the above that, input services/goods used for export of goods, for April-
2018, accordingly turnover of zero rated supply and adjusted total turnover of April-18 was
considered. Whereas as per audit report GSTR 3B, of April-2018, eligible ITC is Rs. 21,354/~
respondent want to add invoice of July 17 & Aug 17, as the same could not be added in refund claim
of April 2018. As in such circumstances respondent had to file refund claim for July 17 to April 18
with Turnover of zero rated supply (from July 17 to April 18) & total adjusted turnover (from July

17 to April 18).

9. In view of the foregoing, ! find that adjudicating authority has erroneously
sanctioned the refund amounting to Rs. 1,21,714/- to the respondent and therefore the refund

amount should be recovered with appropriate interest. Hence, the appeal filed by the appellant is

allowed.

10. Hﬂmmﬁﬁ@mmﬁmwmﬁmm%l

10. The appeals filed by the appellants stand disposed of in above terms. K?CL/
A
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" Date 8 ).05.2020
Attested

—=2u
(V.V. Mohnan)
Superintendent(Appeals),

Central Tax, Ahmedabad

To,
M/s. Moksh Tech, 12t Floor,
1204 Pushpak Landmark,
Nr. Titanuum City Centre, Anandnagar,
Ahmedabad-380015.

Copy to:
"1 The Chief Commissioner, Central GST, Ahmedabad Zone.

(2) The Pr. Commissioner, Central GST, Ahmedabad South.
(3) The Commissioner{Appeal), CGST, Ahmedabad
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(4) The Assistant Commissioner, Central GST, Division-VIII, Ahmedabad South.

(5) The Assistant Commissioner(RRA), Central GST, Ahmedabad South.

(6) The Asstt. Commissioner{System), Central GST HQ, Ahmedabad.
(for uploading the OIA on website)

N7 Guard file

8)  P.A. file.
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